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support — ak ete ; Among the many interesting questions continually coming 
issue to before the courts throughout the country is that involving 
700,435, ; the status of a passenger in an automobile. He may be a 
suffered _ guest, that is, one riding gratuitously as an invitee of the 
he was driver. A guest’s recovery for injuries sustained is regulated 
1 tracks, _ in most states by what are known as “guest statutes.” These 
ions not statutes make it necessary for a plaintiff to prove wilful or 
ving the Please Route to: wanton misconduct, or such recklessness or disregard for the 
ather in | : safety of others as to amount to such misconduct in order 
n cover to impose liability on the host. This type of passenger may 


ne  — , not recover for the mere negligence of his host. 


nical Passenger for Hire 
the Were s sess ot A passenger who has “paid his way” so to speak, gen- 
ff, there © e erally termed a passenger for hire, may recover, however upon 
ndgment “WR eee cece eee i a a showing of negligence, provided that he himself has not 
| 700,445. 5 a been contributorily negligent. The payment of a weekly rate 
nod f e for daily rides to and from a passenger’s place of work was 
nin weal ALIA SIWEREE SE EGS ROR W S43 é ES held to constitute that passenger one for hire. Kelly v. 
‘the caf, 5 ‘ Simoutis (| 700,493). 
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Poy In another case, an offer and willingness to share the 
forthe A ll expenses of a trip and to furnish the lunch for the group, was 
0 3 


; held to be insufficient to establish the status of passenger for 
hich the ‘ hire. The plaintiff’s right to recover was limited by the pro- 


wn from ett tees ss essssss visions of the guest statute of the state. McCornack v. 
e pa Pickerell ({| 700,484). 
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Action Against Third Party 


dgment. — BS 
KEM deedanMER ees ; Not in all cases is the guest’s action for damages brought 


dries 8 against the host. If the collision and resultant injuries are 
” insula 3 brought about through the negligence of the driver of the 
meaning tee eeescccceerceccocces : other vehicle, a guest may bring his action against such third 
Neither : person. Then problems as to the imputation of the host’s 
nt sineé negligence to the guest if such negligence exists, as to the 
(N.C guest’s exercise of due care for his own safety, as to his 


voluntary surrender of his safety to the caution of the driver, 
as to the relationship of master and servant, and many others 


1 struck | — oe may arise. An exhaustive review of these problems is pre- 
ompany, | sented by the Massachusetts Supreme Judicial Court in a 
t = t a recent case. Bessey, Adm’r v. Salemme ({ 700,464). 
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THE INSURANCE LAW JOURNAL 


*% FIRE AND CASUALTY 


Estoppel.—A general agent can bind the insurer by his waiver 
a centile and warranties. In order to estop the insurer 
from asserting a forfeiture, however, the insured must 
show that the agent had notice within time to have afforded 
the insurer reasonable opportunity to assert the forfeiture 
before a loss occurred. (Ala. Supreme Ct.).. .{ 300,032. 


Duty to Minimize Damages.—The rule obligating the insured 
to minimize damages has no aoe where the policy 
of machinery insurance specifically provides that extra 
expense is to be incurred in case of a breakdown only upon 
permission of the insurer, (U. S. C. C. A., 8th C.)... 
J 300,029. 

Carrier Liability Insurance—A shipper instituted an action 
against the carrier and insurance company of the carrier 
to recover for loss of a shipment which was dismissed 
as to the insurer because of misjoinder of parties and judg- 
ment entered against the carrier. In an action by the 
shipper and carrier against the insurance company, the 
judgment against the carrier was held to be conclusive 
against the insurer and the only question considered was the 
amount of the loss. (N. C. Supreme Ct.).. .{ 300,033. 


Fire Insurance Patrol.—The defendant was denied member- 
ship in a fire patrol and refused to pay the assessments 
made for which the plaintiff brought suit to recover. Since 
the defendant had no interest in the property, and no voice 
in the control of its affairs, it could not be compelled to pay 
assessments. (Wis. Supreme Ct.) ...{ 300,037. 


Conflict of Laws.—Insured sued in Mississippi for injuries 
sustained in Louisiana, on a policy which provided that no 
action should lie against the insurer until the claim had 
been rendered certain by judgment. A Louisiana statute 

rovided for a right of direct action against the insurer, 

but since the statute had been construed to be procedural 
rather than substantive, it had no extraterritorial effect 
and a demurrer to the complaint was sustained. (Miss. 
Supreme Ct.).. .f 300,031. 

Amendment of By-laws.—An amendment providing for a pro 
rata share in case of co-insurance is inapplicable to a per- 
son who did not know of the change since the by-laws 
of a mutual company cannot be changed to his prejudice 
without his knowledge and consent. (Ct. of Comm. Pleas 
of Pa.).. .¥ 300,034. 


Theft Policy.—Plaintiff sought to recover under a theft policy — 


which provided that the shipment was to be guarded by 
two men at all times. It was not sufficient compliance 
with the policy to show that while the truck was in the 
garage a man was sleeping in the second story of an ad- 
joining section of the garage and a watchman at intervals 
checked the outside of the premises. (N, J. Ct. of Errors 
and App.). . .] 300,036. 

Assault and Battery.—An assault upon a theatre patron by 
assured’s agent which was not authorized, consented to, 
participated in, or ratified by the assured is an “accident,” 
as that term is used in a public liability policy. (N. Y. 
App. Div.) . . . J 300,030 

Modification of Written Contract.—It was error not to allow 
the plaintiffs to offer proof of a subsequent oral modifica- 
tion of a written contract where an insertion was made in 
the contract under a mutual mistake of fact. It was for 
the jury to determine whether or not the evidence was con- 
vincing. (Pa. Superior Ct.)...{ 300,035. 


% NEGLIGENCE 
(Other than Automobile) 


Inability to Enjoy Life—As an element of damage, the jury 
was instructed to consider the plaintiff’s inability to enjoy 
life as he was accustomed to because of the injuries sus- 
tained. It was error to include this item in the instructions 
because there is no standard of measurement known to 


the law for such damages. (Ind. App. Ct.)...§ 400,155. 


User of Foot Path.—A person who undertakes to use the righ? 
of way of a railroad as a convenient footway, is a wrong. 
doer and a trespasser, and is regarded as having a full 
understanding of his insecurity. Consequently, he js 
deemed to have assumed the risk of all incidental dangers, 
(Md. Ct. of App.).. .{ 400,158. 


Fall from Horse.—Plaintiff was injured when the horse she 
was riding ran into a road grader. Recovery was denied 
because of the contributory negligence of the plaintiff in 
riding closer to the grader than was necessary in order to 
pass around it. (Ky. Ct. of App.)...{ 400,1 


Defective Wiring.—Decedent was electrocuted when he lifted 
a Sagging power line of the defendant. The wire was old 
and had been spliced without taping. The defendant was 
held negligent in allowing a defect in its distribution 
system to exist, which might cause injury to a person who 
was in a place where he had a right to be. (Ky. Ct. of 
App.). . .§ 400,162. 


Theatre Patron.—Plaintiff was injured when she fell down the 
steps in the defendant’s theatre. It was alleged that the 
defendant was negligent in failing to provide proper lights, 
If it was negligence for the defendant to have no more 
light on the stairs, plaintiff was guilty of contributory 
negligence in voluntarily descending them. (Ind. App. 
Ct.).. . 9 400,153. 


Last Clear Chance.—Plaintiff suffered injuries when her foot 
caught under the rail while she was crossing defendant's 
railroad track. The doctrine of last clear chance was not 
applicable merely because the engineer blew the whistle 
while approaching the place where the plaintiff was caught. 
(Ind. App. Ct.).. . 400,157. 


Malpractice.—Plaintiff, after leaving the care and treatment 
of the defendant doctor, became infected and his wounds 
failed to heal. A finding for the plaintiff was improper 
where there was no evidence of any specific act of the 
defendant introducing septic matter into the wound. (Mass. 


Supreme Jud. Ct.)... 400,160, 


Prior Accident.—In an action to recover for personal injur- 
ies, the defendant did not have an opportunity to introduce 
proof of a prior accident in which the plaintiff was involved 
until after the plaintiff’s expert had testified. It was error 
not to include in the facts assumed by the expert, that the 
injuries might not have been caused by the defendant. 


(Wis. Supreme Ct.).. . 400,154. 


Icy Sidewalk.—Plaintiff sued to recover damages for personal 
injuries sustained when she fell on an icy sidewalk. A 
recovery for the plaintiff was warranted where the evidence 
showed that at least sixty-seven hours elapsed between 
the time when the snow ceased to fall and the accident. 
(N. Y. App. Div.)... 400,149; 400,150. 


Railroad’s Liability.—In an action to recover damages for in- 
juries sustained when plaintiff was struck by defendant's 
train, it was reversible error to ask questions of an expert 
which assumed conditions that were in direct conflict with 
the testimony of the defendant’s engineer. (Ala. Supreme 
Ct.).. .§ 400,159. 


Guest of Tenant.—The landlord owes to the guest of a tenant 
the duty to use reasonable care to keep areas in the build- 
ing, provided by the landlord for the common use of the 
tenants, in as good condition as that in which such areas 
appeared to be at the time of the letting. (Mass. Supreme 
Jud. Ct.).. .§ 400,156, 


Defective Machine.—Where it was shown that decedent was 
injured in close proximity to a defective machine, and the 
causal relation of the negligence to the injury was shown, 
a prima facie case was made out, and it was error to direct 
a verdict for the defendant. (U. S. C. C. A., 6th C.) 

{ 400,161 
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Fumes and Gases.—Where the plaintiff was transferred from 


outdoor work and subjected to fumes and gases which 
developed tuberculosis, it was for the jury to determine 
whether or not the defendant knew at the time of the 
transfer that the plaintiff's lungs were in an incipient 
tubercular state. (U. S. C. C. A, 3rd C.)...9 400,152. 


* LIFE x 


“Confining Illness” Clause.—Insured was committed to an 


institution for the treatment of mental diseases, but his 
condition was such that he was given freedom of move- 
ment in the building and on the grounds. Recovery was 
denied under a clause of the policy which provided for 
benefits should the insured be “confined within the house” 
by illness. (Ky. Ct. of App.)... 500,110. 


Total Disability—Insured suffered a broken leg, and brought 


suit for disability benefits. Since the medical testimony 
and the motion pictures introduced tended to show that 
insured’s handicap did not render him incapable of per- 
forming the duties of his trade, it was held that he was 
not totally disabled within the terms of the policy. (Pa. 
Superior Ct.).. .§ 500,117. 


Postagency Commissions.—The insurer’s agreement to pay 


commissions on renewal was impliedly conditioned upon 
the continued existence of the company, and since its exist- 
ence was terminated by lawful action of the state, the agents 
had no claim to commissions. (Ill. App. Ct., 3rd Dist.)... 
q 500,112. 


Garnishment.—Where the garnishee-insurer made payment to 


the beneficiary “Beny Rainella,” unaware of the fact that 
he was the “Benjamin Rainal” named in the garnishment 
writ, it was held that the case should have been submitted 
to the jury on the issue as to whether or not the garnishee 
was put on notice that the names designated the same 
person. (Pa. Superior Ct.)... 500,120 


Creditors’ Rights on Liquidation—A New York insurance 


company, doing business in Ohio, was required by the 
laws of Ohio to make a deposit for the benefit of the Ohio 
policyholders. Although the deposit was for the exclusive 
benefit of the Ohio policyholders, they were not precluded 
from ae, the balance of the assets with the general 
creditors. (N. Y. App. Div.)... 500,111. 


Application of Premium.—Insured mailed the semi-annual 


premium payment on his health and accident policy, and 
requested a cancellation of his life policy. He refused the 
insurer's offer to apply the money on a quarterly payment 
of both the life and health policies. In spite of his demand, 
the money was not returned until after his death. The 
insurer’s retention of the payment was held not to con- 
tinue the life policy in force, in view of insured’s express 
refusal to have the payment applied on that policy. (Wyo. 
Supreme Ct.)... 500,115. 


Waiver of Conditions—Where the examining physician of 


the defendant insurer was aware of the insured’s physical 
infirmities, his knowledge of the falsity of warranties made 
in the application was imputed to the company. Therefore, 
the company’s waiver of the warranties was a proper issue 
Pia'te jury’s determination. (S. C. Supreme Ct.)... 


Confining Sickness.—As a condition to liability, the policy in 


suit required that insured be attended by a physician in 
his home, at least once a week. Insured’s regular visits 
to a doctor’s office was held to be a sufficient compliance 
with this requirement, when it was shown that such visits 
were in the best interest of the insured’s health, and for a 
better treatment of his illness. (U.S. C. C. A., 8th C.)... 
7 500,116, 
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Cash Surrender Value.—The insurer cancelled a paid-up policy 
when the insured defaulted in the payment of interest on 
a loan procured thereon. The insurer’s demurrer to an 
action for the difference between the amount of the policy 
and the amount of the loan was sustained, when it was 
shown that the amount of the loan was equal to the full 
legal reserve of the policy at the time of the default and 
cancellation. (Ky. Ct. of App.)...$ 500,114. 


Continued Term Insurance.—Whether or not the net cash 
value of the policy was sufficient to purchase continued 
term insurance up to the date of the insured’s death was 
dependent upon whether or not the insured had paid in- 
terest on a policy loan. The evidence introduced by the 
beneficiaries was held sufficient to submit the issue to the 
jury. (U.S.C. C.A,, 3rd C.). . .§ 500,113. 


Conditions of Policy—A copy of the application was not 
attached to the policy sued on, and hence the application 
could not be received in evidence, nor considered a part of 
the policy contract. It was therefore error on the part 
of the trial court to treat the case as if it were concerned 
with false representations made in the application. (Pa. 
Superior Ct.).. . 500,119. 


* AUTOMOBILE * 
“Omnibus Clause” in Liability Policy—Where the chauffeur 


of the owner of the car, who was insured under the policy 
in question, was not acting for his employer at the time 
of the collision, the proviso of the omnibus clause that 
liability attached only when the car was being used with 
the “actual” consent of the owner, was construed to exempt 
the insurer from liability. (La, Ct. of App.)...9 700,455. 


Unauthorized Use of Car.—Where findings of trial judge 
established that the use of the car was not authorized by 
the owner at the time of the accident, so that the com- 
pulsory motor vehicle policy was inoperative, an investiga- 
tion of the facts and commencement of defense prior 
thereto did not estop the insurer from denying liability. 
(Mass. Supreme Jud. Ct.)...9 700,468. Plaintiff failed to 
establish that the employees of the insured who were in 
control of the car which caused her injuries had the consent 
or permission of the owner to use the car. Since she thus 
failed to establish the liability of the insured, the insurer 
ont not My held under the policy. (N. H. Supreme Ct.) 


Violation of Statute——Where the defendant pulled out to pass 
a truck without having the vision required by statute, and 
then saw the plaintiff’s car coming from the other direction, 
she pulled to the far side of the road, and the plaintiff's 
car passed between her car and the truck and collided 
with another car in back of the truck. The court held the 
defendant’s act to have been the proximate cause of the 
collision and her negligence in violating the statute imposed 
liability. (Wash. Supreme Ct.).. .| 700,488. 


Concurrent Negligence.—Where both the driver of the car in 
which plaintiff was a passenger and the driver of the other 
car involved in the collision were negligent in failing to 
keep a proper lookout as they approached the intersection, 
judgment against both was proper. (La. Ct. of App.)... 
{ 700,453. 


Insured Bankrupt.—Bankruptcy of the insured operated to 
make the insurer liable under the policy as a contract of 
liability as well as one of indemnity. (N. Y. App. Div.)... 
q 700,463. 


Proximate Cause.—Negligence of the plaintiff in driving his 
car upon street car tracks at a time when the trolley was 
so close that it could not be stopped was held to be the 
sole proximate cause of a collision. (La. Ct. of App.)... 


¥ 700,454 
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Recovery by Guest—Recklessness of Driver.—Where plaintiff 
had to show that the driver of the car in which she was 
a guest had been reckless in causing the accident, the 
court held that excessive speed, coupled with the condi- 
tion of the street and other factors established such reck- 
lessness. (lowa Supreme Ct.)...{ 700,460. 


“Discovered Peril”—Notice to Insured.—Under the doctrine 
of discovered peril, the driver of the car which ran into 
plaintiff's son causing the injuries from which he died, 
was liable to plaintiff although deceased was himself negli- 
gent in being in the road at the time of the accident. 
(La. Ct. of App.).. .§ 700,458. 


Emergency—Legal Excuse.—Plaintiff was injured when the 
defendant’s car skidded into the car in which she was rid- 
ing, the latter having been turned toward the curb in an 
attempt to avoid defendant. The court found that no 
emergency existed and that the icy condition of the street 
did not afford defendant a legal excuse for having lost 
control of his car. (Iowa Supreme Ct.)...§ 700,461. 


Boy Struck by Truck Turning Corner.—Plaintiff was struck 
by defendant lumber company’s truck as it turned the 
corner. The driver could have avoided this accident with 
the exercise of care. The truck was identified as owned 
by the company and driven by an employee and since there 
was no showing that the employee was not on the com- 
pany’s business, judgment was for plaintiff. (La. Ct. of 


App.).. .§ 700,456. 


Hay Rack on Highway.—Neither the presence of a hay rack 
on the highway, such not constituting negligence, nor the 
fact that it was driven on the wrong side thereof, were 
causes of the head-on collision which occurred 137 feet 
beyond the driveway into which the hay rack was being 


turned. (Wis. Supreme Ct.).. . J] 700,477. 


Trailer Parked Over Center of Road.—The driver of the car 
in which the plaintiff was riding saw a flare in the road 
and pulled to the other side, whereupon he saw the lights 
of a car approaching from the other direction. As he 
pulled back, he ran into the back of a trailer which had 


been left extending over the center of the road. Verdict 
for the plaintiff was affirmed. (Pa. Superior Ct.).. . 700,470. 


Service on Non-resident.—Service on a non-resident through 
the Commissioner of Motor Vehicles upheld. (N. H. 
Supreme Ct.).. .J 700,489. 


Former Action.—In an action against plaintiff’s employer, 
plaintiff was found negligent. In a subsequent action, the 
auditor found that plaintiff was not negligent, and since he 
was nota party to the former suit, it was no defence to the 
latter action. (Mass, Supreme Jud. Ct.)...{ 700,465. 


Insurers’ Joint Liability—Where two policies covered the 
same loss, each providing that it should be inoperative if 
other coverage existed, the court held that an equitable 
distribution of the loss was contemplated, since any other 


interpretation would operate _to cancel one policy against 
the other. (Penn. Superior Ct.)...{ 700,471. 


Assured Not Owner of Car.—Where a valid contract of in- 
surance existed, the insurer was liable since judgment had 
been recovered against the owner of the car insured, 
although in the policy, one other than the owner was the 
named assured. (Mass. Supreme Jud. Ct.)...] 700,466. 


Licensing Statute Construed.—Plaintiff erroneously believed 
that her friend, who was driving her car at the time of 
the collision, was licensed to drive. The Court held that 
the licensing statute did not preclude plaintiff’s recovery. 


(N. H. Supreme Ct.).. . 700,490. 


Collision at Railroad Crossing —Where physical facts were 
such, that if decedent had stopped, looked and listened 
before proceeding across the railroad tracks, he would have 
seen the approaching train, verdict for defendant was 


affirmed. (U.S.C. C. A., 3rd C.).. .] 700,473. 


Cause of Death.—Where the jury could have found that the 
cause of the death of plaintiff’s intestate was not her act in 
coasting down a street and colliding with a bus, but was _ 
the act of the driver of the bus in backing up after he 
had discovered the child under the bus “yelling and holler. 
ing”, the question of proximate cause was for the jury, | 


(Mass. Supreme Jud. Ct.).. .§ 700,467. 


Limitations Under Policy—Where plaintiff accepted the 
amount limited by the policy to be paid to any one person 
whose injuries were covered thereby, the court held that 
she was estopped to claim an additional amount on account 
of consequential loss to her husband who was deceased, 
(N. H. Supreme Ct.).. .§ 700,491. 


Settlement Based on Mutual Mistake.—A covenant not to 
sue, executed under mutual belief of plaintiff and the claim 
adjuster that plaintiff’s arm was healing and that he would 
be back at work within a short time, was set aside. Belief 
of both parties was based on statements of the attending 
physician. (Iowa Supreme Ct.).. . 700,469. 


Contributory Negligence.—Violation of traffic ordinance held 
not to constitute contributory negligence per se. (N. J, 
Ct. Err. and App.) q 700,483. 

Diversity of Citizenship.—In an action by an automobile dealer 
and its insurer on account of a settlement made by insurer 
with the defendant, who ran into one Murphy while driy- 
ing one of the dealer’s car, the court dismissed the action 
on the ground that the dealer was the real party in interest, 
and being a resident of the same state as the defendant, 
there was no diversity of citizenship required for federal 
jurisdiction. (U. S. Dist. Ct., E. Dist. Pa.).. .{ 700,472, 

Failure to Yield Right of Way.—Plaintiff proceeded across an 
intersection, having misjudged the distance of the bus 
thereon from the corner, and the two collided. The plain- 
tiff should have yielded the right of way and was negligent 
in not waiting for the bus. This precluded her recovery, 
(Wis. Supreme Ct.) .. .] 700,479. 


Defendant Familiar with Road.—A defendant driver was held 
liable for injuries of a guest resulting from a collision with 
another automobile, where it appeared that defendant was © 
familiar with the road and curve where the collision oc- 
curred, but failed to use a reasonable amount of care in 
negotiating the same. (N. H. Supreme Ct.). . .] 700,494. 


Amount of Verdict——Where court erroneously excluded evi- 
dence as to the plaintiff’s earning power and the amount 
of capital invested in her business, the court reversed the 
judgment and ordered a new trial. Plaintiff, a guest, 
suffered injuries when defendant drove negligently, there- 
tp causing the car to leave the pavement and turn over. 


a. Superior Ct.)...] 700,474. 


State Highway Repairman Injured.—Where the plaintiff sus- 
tained injuries when he was hit by the defendant's car, the 
defendant claimed that both it and the State, the plaintiff's 
employer, were bound by the terms of the Workmen's 
Compensation Act and that the plaintiff could not recover 


from the defendant. The Court held that the State was 
not bound by the Act, and affirmed the judgment for plain- 
tiff. (Ill. App. Ct.)... 700,487. 


Cattle Path Across Tracks.—Plaintiff’s intestate was killed 
when he ran in front of an automobile which was mount 
on flanged rubber tires on tracks which ran through the 
deceased’s farm. He attempted to cross at a passing over 
which he was accustomed to drive cattle to pasture on the 
other side of the tracks. The court found that the dece- 
dent’s negligence was greater than any charged against 
the operator of the car and reversed a judgment for the 


plaintiff. (Wis. Supreme Ct.)...{ 700,481. 


Truck Stalled on Railroad Tracks.—Where the plaintiff claimed 
that he did not see the approaching train until he started 
across the tracks, and that when he thereafter attempt 
to back off the tracks the truck stalled, the court held 
that the question of last clear chance should have gone t 


the jury. (Me. Supreme Jud. Ct.)... 700,476. 
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